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item to a contract for other than a
commercial item (see 15.804–1(b)(6)). If
the exceptions at 15.804–1(a)(1) are not
used, the contracting officer may be re-
quired to obtain cost or pricing data to
determine the reasonableness of prices
for subsequent modifications (see
15.804–2(a)(1)) and the contracting offi-
cer shall insert the provisions and
clauses prescribed for this purpose in
an addendum to the solicitation and
contract.

12.210 Contract financing.
Customary market practice for some

commercial items may include buyer
contract financing. The contracting of-
ficer may offer Government financing
in accordance with the policies and
procedures in part 32.

12.211 Technical data.
Except as provided by agency-specific

statutes, the Government shall acquire
only the technical data and the rights
in that data customarily provided to
the public with a commercial item or
process. The contracting officer shall
presume that data delivered under a
contract for commercial items was de-
veloped exclusively at private expense.
When a contract for commercial items
requires the delivery of technical data,
the contracting officer shall include
appropriate provisions and clauses de-
lineating the rights in the technical
data in addenda to the solicitation and
contract (see part 27 or agency FAR
supplements).

12.212 Computer software.
(a) Commercial computer software or

commercial computer software docu-
mentation shall be acquired under li-
censes customarily provided to the
public to the extent such licenses are
consistent with Federal law and other-
wise satisfy the Government’s needs.
Generally, offerors and contractors
shall not be required to—

(1) Furnish technical information re-
lated to commercial computer software
or commercial computer software doc-
umentation that is not customarily
provided to the public; or

(2) Relinquish to, or otherwise pro-
vide, the Government rights to use,
modify, reproduce, release, perform,
display, or disclose commercial com-

puter software or commercial com-
puter software documentation except
as mutually agreed to by the parties.

(b) With regard to commercial com-
puter software and commercial com-
puter software documentation, the
Government shall have only those
rights specified in the license con-
tained in any addendum to the con-
tract.

12.213 Other customary commercial
practices.

It is customary practice in the com-
mercial marketplace for both the
buyer and seller to propose terms and
conditions for a given transaction,
each written from their particular per-
spectives. The terms and conditions
prescribed in this part 12 seek to bal-
ance the interests of both the buyer
and seller. These terms and conditions
are generally appropriate for use in a
wide range of acquisitions. However,
market research may indicate other
customary commercial practices that
are appropriate for the acquisition of
the particular item. These practices
should be considered for incorporation
into the solicitation and contract if the
contracting officer determines them
appropriate in concluding a business
arrangement satisfactory to both par-
ties and not otherwise precluded by law
or executive order.

Subpart 12.3—Solicitation Provi-
sions and Contract Clauses
for the Acquisition of Com-
mercial Items

12.300 Scope of subpart.

This subpart establishes provisions
and clauses to be used when acquiring
commercial items.

12.301 Solicitation provisions and con-
tract clauses for the acquisition of
commercial items.

(a) In accordance with Section 8002 of
Public Law 103–355 (41 U.S.C 264, note),
contracts for the acquisition of com-
mercial items shall, to the maximum
extent practicable, include only those
clauses—

(1) Required to implement provisions
of law or executive orders applicable to
the acquisition of commercial items; or
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(2) Determined to be consistent with
customary commercial practice.

(b) To implement this Act, the con-
tracting officer shall insert the follow-
ing provisions in solicitations for the
acquisition of commercial items, and
clauses in solicitations and contracts
for the acquisition of commercial
items:

(1) The provision at 52.212–1, Instruc-
tions to Offerors—Commercial Items.
This provision provides a single,
streamlined set of instructions to be
used when soliciting offers for commer-
cial items and is incorporated in the
solicitation by reference (see Block 26,
SF 1449). The contracting officer may
tailor these instructions or provide ad-
ditional instructions tailored to the
specific acquisition in accordance with
12.302;

(2) The provision at 52.212–3, Offeror
Representations and Certifications—
Commercial Items. This provision pro-
vides a single, consolidated list of cer-
tifications and representations for the
acquisition of commercial items and is
attached to the solicitation for offerors
to complete and return with their
offer. This provision may not be tai-
lored except in accordance with Sub-
part 1.4;

(3) The clause at 52.212–4, Contract
Terms and Conditions—Commercial
Items. This clause includes terms and
conditions which are, to the maximum
extent practicable, consistent with cus-
tomary commercial practices and is in-
corporated in the solicitation and con-
tract by reference (see Block 26, SF
1449). The contracting officer may tai-
lor this clause in accordance with
12.302; and

(4) The clause at 52.212–5, Contract
Terms and Conditions Required to Im-
plement Statutes or Executive Or-
ders—Commercial Items. This clause
incorporates by reference only those
clauses required to implement provi-
sions of law or executive orders appli-
cable to the acquisition of commercial
items. The contracting officer shall at-
tach this clause to the solicitation and
contract and, using the appropriate
clause prescriptions, indicate which, if
any, of the additional clauses cited in
52.2125(b) or (c) are applicable to the
specific acquisition. When cost infor-
mation is obtained pursuant to part 15

to establish the reasonableness of
prices for commercial items, the con-
tracting officer shall insert the clauses
prescribed for this purpose in an adden-
dum to the solicitation and contract.
This clause may not be tailored.

(c) When the use of evaluation fac-
tors is appropriate, the contracting of-
ficer may—

(1) Insert the provision at 52.212–2,
Evaluation— Commercial Items, in so-
licitations for commercial items (see
12.602); or

(2) Include a similar provision con-
taining all evaluation factors required
by section 13.106–2, subpart 14.2 or sub-
part 15.6, as an addendum (see
12.302(d)).

(d) Use of required provisions and
clauses. Notwithstanding prescriptions
contained elsewhere in the FAR, when
acquiring commercial items, contract-
ing officers shall be required to use
only those provisions and clauses pre-
scribed in this part. The provisions and
clauses prescribed in this part shall be
revised, as necessary, to reflect the ap-
plicability of statutes and executive
orders to the acquisition of commercial
items.

(e) Discretionary use of FAR provisions
and clauses. The contracting officer
may include in solicitations and con-
tracts by addendum other FAR provi-
sions and clauses when their use is con-
sistent with the limitations contained
in 12.302. For example:

(1) The contracting officer may in-
clude appropriate clauses when an in-
definite-delivery type of contract will
be used. The clauses prescribed at
16.505 may be used for this purpose.

(2) The contracting officer may in-
clude appropriate provisions and
clauses when the use of options is in
the Government’s interest. The provi-
sions and clauses prescribed in 17.208
may be used for this purpose. If the
provision at 52.212–2 is used, paragraph
(b) provides for the evaluation of op-
tions.

(3) The contracting officer may use
the provisions and clauses contained in
part 23 regarding the use of recovered
material when appropriate for the item
being acquired.

(f) Agencies may supplement the pro-
visions and clauses prescribed in this
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part (to require use of additional provi-
sions and clauses) only as necessary to
reflect agency unique statutes applica-
ble to the acquisition of commercial
items or as may be approved by the
agency senior procurement executive,
or the individual responsible for rep-
resenting the agency on the FAR Coun-
cil, without power of delegation.

[60 FR 48241, Sept. 18, 1995, as amended at 61
FR 39192, July 26, 1996]

12.302 Tailoring of provisions and
clauses for the acquisition of com-
mercial items.

(a) General. The provisions and
clauses established in this subpart are
intended to address, to the maximum
extent practicable, customary commer-
cial market practices for a wide range
of potential Government acquisitions
of commercial items. However, because
of the broad range of commercial items
acquired by the Government, vari-
ations in customary commercial prac-
tices across markets and the relative
volume of the Government’s acquisi-
tions in the specific market, contract-
ing officers may, within the limita-
tions of this subpart, and after con-
ducting appropriate market research,
tailor the provision at 52.212–1, Instruc-
tions to Offerors—Commercial Items,
and the clause at 52.212–4, Contract
Terms and Conditions—Commercial
Items, to adapt to the market condi-
tions for each acquisition.

(b) Tailoring 52.212–4, Contract Terms
and Conditions—Commercial Items. The
following paragraphs of the clause at
52.212–4, Contract Terms and Condi-
tions—Commercial Items, implement
statutory requirements and shall not
be tailored—

(1) Assignments;
(2) Disputes;
(3) Payment (except as provided in

subpart 32.11);
(4) Invoice;
(5) Other compliances; and
(6) Compliance with laws unique to

Government contracts.
(c) Tailoring inconsistent with cus-

tomary commercial practice. The con-
tracting officer shall not tailor any
clause or otherwise include any addi-
tional terms or conditions in a solicita-
tion or contract for commercial items
in a manner that is inconsistent with

customary commercial practice for the
item being acquired unless a waiver is
approved in accordance with agency
procedures. The request for waiver
must describe the customary commer-
cial practice found in the marketplace,
support the need to include a term or
condition that is inconsistent with
that practice and include a determina-
tion that use of the customary com-
mercial practice is inconsistent with
the needs of the Government. A waiver
may be requested for an individual or
class of contracts for that specific
item.

(d) Tailoring shall be by addenda to
the solicitation and contract. The con-
tracting officer shall indicate in Block
26 of the SF 1449 if addenda are at-
tached. These addenda may include, for
example, a continuation of the sched-
ule of supplies/services to be acquired
from blocks 18 through 21 of the SF
1449; a continuation of the description
of the supplies/services being acquired;
further elaboration of any other
item(s) on the SF 1449; any other terms
or conditions necessary for the per-
formance of the proposed contract
(such as options, ordering procedures
for indefinite-delivery type contracts,
warranties, contract financing arrange-
ments, etc.).

[60 FR 48241, Sept. 18, 1995, as amended at 61
FR 45772, Aug. 29, 1996]

12.303 Contract format.

Solicitations and contracts for the
acquisition of commercial items pre-
pared using this part 12 shall be assem-
bled, to the maximum extent prac-
ticable, using the following format:

(a) Standard Form (SF) 1449;
(b) Continuation of any block from

SF 1449, such as—
(1) Block 10 if set-aside for emerging

small businesses;
(2) Block 18B for remittance address;
(3) Block 19 for contract line item

numbers;
(4) Block 20 for schedule of supplies/

services; or
(5) Block 25 for accounting data;
(c) Contract clauses—
(1) 52.212–4, Contract Terms and Con-

ditions—Commercial Items, by ref-
erence (see SF 1449, Block 26);

(2) Any addendum to 52.212–4; and
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